
IN THE UNITED STATES BAl\KRUPTCY COURT
DISTRICT OF DELAWARE

)

In reo )
)

WINSTAR COMMUNICATIONS INC., )
ctd, )

)
Debtors. )

------------)

Chapter 7
Case No. 01-1430 (JJF)

(Jointly Administered)
Hearing Date: April!!. 2002 @; 9:30 a.m.
Related Document: 2068

OBJECTION OF THE OPERATING TELEPHOl\E COMPANY SUBSIDIARIES
OF VERIZON COMMUNICATIONS INC. TO TRUSTEE'S MOTION FOR

ORDER EXTEl\DING THE TIME WITHIl\ WHICH THE TRUSTEE MUST
ASSUME OR REJECT EXECUTORY CONTRACTS AND UNEXPIRED
LEASES PURSUANT TO 11 U.S.c. §365 OF THE BAl\KRUPTCY CODE

The operating telephone company subsidiaries of Verizon Communications Inc.

flkla Bell Atlantic Corporation and GTE Corporation (such subsidiaries collectively,

"Verizon" or the "Verizon Operating Telephone Companies") file this Objection to

Trustee's Motion for Order Extending the Time Within Which the Trustee Must Assume

or Reject Executory Contracts and Unexpired Leases Pursuant to II U.S.c. §365 of the

Bankruptcy Code, respectfully showing the Court as follows:

BACKGROUND

I. Collectively, the Debtors are a broadband services company that fonnerly

provided, among other things, internet access and local and long distance phone service.

2. In order for telecommunications carriers such as the Debtors to provide

services to their customers, they obtain telecommunications services from incumbent

local exchange carriers ("ILECs") such as Verizon. Through the individual Verizon

Operating Telephone Company in each of several states, the Debtors interconnected with

and received access to various Verizon telecommunications facilities and services.
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Verizon provided these services to the Debtors pursuant to various written contracts

known as interconnection agreements ("ICAs"), and/or pursuant to applicable tariffs.

3. A significant portion of the services and facilities provided under the

Verizon Agreements were DS-3 circuits and DS-I circuits. The DS-3 circuits connected

the Debtors' switch (the equipment that directs calls to their destinations) to multiplexing

equipment located in Verizon's central offices. This multiplexing equipment would, in

effect, separate the DS-3 circuits into numerous DS-I circuits. These DS-1 circuits,

which are referred to as the local loop, would then be connected to the Debtors' end user

customers. Without these circuits provided to the Debtors under the Verizon Agreements

(the "Access Circuits"), the Debtors would have been unable to provide services to

certain of their end-user customers. As the Debtors acknowledged in their Motion for

Order Authorizing Rejection of Executory Contracts filed on August 24, 2001 (docket no.

2068), to obtain these Access Circuits, the Debtors would submit an Access Service

Request ("ASR") which constituted a purchase order for the type of circuit needed. After

receiving an ASR, Verizon would make the circuit available to the Debtors, and the terms

governing the Debtors' use of that circuit would be provided by the Verizon tariffs.

Thus, the contractual relationships governing the access circuits (the "Access Contracts")

were created by the submission of the ASR and are governed by the terms set forth in the

Verizon tariffs.

4. Types oflocal interconnection services that Verizon provided to the

Debtors under ICAs I included: the ability to purchase at discounted prices and re-sell

1 The Debtors currently have operative Interconnection Agreements with Verizon In the following states:
Connecticut, Massachusetts, }\;ew Jersey, New York, Pennsylvania. Virginia, Texas. Oregon, Michigan,
California, Maryland, Florida, Washington and the District of Columbia.
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Verizon's local telephone services ("Resale"). and access to the unbundled network

elements ("UNE") ofVerizon's telecommunications network (such as the physical

equipment, subscriber numbers, databases, switches and signaling systems). As one

means of effectuating the Debtors' local interconnection and UNE access rights under the

Interconnection Agreements, they could also request physical collocation of their

equipment at various Verizon faciliry locations as an ancillaty service available as

necessary for interconnection or UNE access within Verizon's network. (The ICAs and

Access Contracts are hereafter collectively referred to as the "the Verizon Agreements.")

5. On December 19, 200 I, this Court approved a sale of assets by the

Debtors ("Old Winstar") to !DT Winstar Acquisition, Inc. ("New Winstar"). The sale

was made pursuant to an Asset Purchase Agreement (the "Asset Purchase Agreement")

dated as of December 18, 200 I.

6. The Asset Purchase Agreement contained the following language with

regard to certain assets to be conveyed to New Winstar:

"(e) the Assumed Agreements. in each case. to the extent the same
are assignable under Section 365 of the Bankruptcy Code or to the extent
consented to by the third party or third parties to such agreements
including any and all deposits and letters of credit related to any such
Assumed Agreements, and with respect to such Assumed Agreements, all
of Sellers' rights (including of recoupment). offsets, counterclaims and
defenses (including under Sections 105(a), 361, 362, 363, 365, 366, 502,
503(b), 554 and 558 of the Bankruptcy Code);

(f) all permits, certificates, licenses (including the FCC Licenses
and the State Regulatory Licenses), franchises and other governmental
authorizations, consents and approvals held by the Sellers except to the
extent related exclusively to the Excluded Assets (collectively,
"Permits"), in each case, to the extent the same are assignable (the
"Transferable Permits 'J;"
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7. "Assumed Agreements" was defined under tre Asset Purchase Agreement

as " .... any contract. agreement, real or personal properry lease, commitment.

understanding or instrument which relates to the Business or the Purchased Assets for

which the Sellers have obtained an order authorizing the assignmert and assumption

thereof to the Buyer and which is listed on Exhibit A attached hereto, which Exhibit may

be amended from time to time by the Buyer for a period of time up to 120 days after the

Closing Date."

8. Exhibit "A" to the Asset Purchase Agreement, headed "Assumed

Agreements" stated "None."

9. Thus, the Debtors' rights under the Verizon Agreements were not sold or

transferred to New Winstar, and remain properry of the Debtors' bankruptcy estates.

10. Old Winstar and New Winstar also entered into a Management Agreement

dated as of December 18, 200 I, providing for New Winstar, during a 120-day

"Transitional Period," to manage the business of Old Winstar, including aspects of the

business requiring FCC and state regulatory licenses and utilizing the services provided

under the Verizon Agreements, until April 17,2002.

II. Upon information and belief, pursuant to the Management Agreement

New Winstar now operates all or a portion of Old Winstar's business previously

conducted by Old Winstar under the Verizon Agreements and FCC and state regulatory

licenses.

12. The Debtors' Chapter II proceeding was converted to Chapter 7 on

January 29, 2002.
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13. Since the approval of the sale from Old Winstar to New Winstar, New

Winstar has begun applying to state regulatory agencies for transfer of state regulatory

licenses to provide telecommunications services in the various states, including services

obtained under the Verizon Agreements.

14. In each of the state regulatory applications, New Winstar has described

itself as "New Winstar" or "Assignee." It purports in the applications to be the assignee

of rights to telecommunications and exchange services in those respective states

including rights obtained pursuant to the Verizon Agreements. For example, in its

application to the Florida Public Service Commission dated January 16, 2002, New

Winstar, through its legal counsel, stated the following:

"Winstar Wireless, Inc. ("Old Winstar" or "Assignor") and
Winstar Communications, LLC ("New Winstar" or "Assignee")
(collectively "Applicants"), through their undersigned counsel and
pursuant to Section 364.33 of the Florida Statutes, Fla. State. Ann.
§364.33 (West 1999), hereby request Commission approval or such
authority as may be necessary or required to enable the parties to
consummate a transaction arising out of Old Winstar's bankrupt status and
approved by the United States District Court for the District of Delaware l

New Winstar was recently formed by IDT Corporation ("IDT
Corporation" or "Assignee Parent Co.") as part of a transaction in which
IDT Corporation's indirect subsidiary, Winstar Holdings, LLC, is
acquiring the core domestic telecommunications assets of Winstar
Communications, Inc. ("WCI"), the ultimate parent company of Old
Winstar and its various subsidiaries, including the Certificates and related
operations of Old Winstar in Florida (the ·'Transaction"). Among other
things, the Transaction contemplates the assignment to New Winstar the
alternative access vendor/alternative local exchange carrier and
interexchange certificates (the "Certificates") and the transfer to New
Winstar of customers in Florida to whom Old Winstar currently provides
facilities-based and/or resold local and long distance telephone services
pursuant to those Certificates'"

11 Old Winstar and certain of its affiliates filed for bankruptcy on April 18, 2001
and currently operate under the protection of the U.S. Bankruptcy Code before the U.S.
District Court for the District of Delaware (the "Bankruptcy Court'). See Chapler 11
Case No. 01·01430 (lIT) (D.Del.)
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2 Following consummation of the Transaction, Assignee will evaluate the Old
Winstar business and will advise the CommIssion and seek any necessary approvals
should it detennine that changes to the busmess wold impact the regulated assets andor

customers that it is acquiring are appropriate."

This is a clear misrepresentation in that no rights to telecommunications or exchange

services were transferred to New Winstar by Old Winstar, except for the right to operate

such services temporarily on Old Winstar's behalf under the Management Agreement.

IS. What Old Winstar is trying to do is avoid the cure and adequate assurance

of future performance requirements of Section 365, and avoid the interruption in service

to customers that would necessarily follow if New Winstar were required to establish

new agreements for telecommunications and exchange services from Verizon. When a

telecommunications carrier in bankruptcy rejects its rights under agreements similar to

the Verizon Agreements, a necessary disconnection in service occurs because once a

circuit is disconnected, it goes back into Verizon's inventory, and is assigned on a first

come, first serve basis to the next customer in line for facilities,

16, In recent weeks, representatives of New Winstar have been contacting

representatives of Verizon seeking to obtain the transfer of some but not all of the circuits

utilized under the Verizon Agreements. For example, by letter of February 26, 2002,

Stephen V, Murray of New Winstar wrote Verizon seeking transfer of approximately

fifty (50) circuits formerly utilized by Old Winstar. The letter stated in part:

"On behalf of Winstar Communications, LLC, Winstar of
Delaware, LLC, Winstar of Hawaii, LLC, Winstar of New Jersey,
LLC, Winstar of New York, LLC, Winstar of Pennsylvania, LLC,
Winstar of Virginia, LLC, Winstar of West Virginia, LLC
(collectively, "Winstar"), this letter is to advise you that Winstar
desires Verizon to transition to Winstar the circuits identified in the
attached initial list. The customers whose service is associated
with these circuits are in the process of being acquired by Winstar
from Winstar Wireless, Inc. ("WWI") pursuant to an Order of the
Bankruptcy Court, and Winstar will serve these customers as their

6
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preferred carrier of choice. In accordance with the
Communications Act of 1934. as amended. and the Bankruptcy
Court Order, Winstar requires the use of these circuits to setve its
customers and accordingly, submits this notice to obtain such
circuits from Verizon.

Although Winstar is in the process of finalizing an interconnection
agreement(s) with Verizon and obtaining the necessary regulatory
approvals to transfer the customers without disrupting their
setvice, and to operate in all of the Verizon Setvice Areas as a
competitive local exchange carrier, Winstar is providing this initial
list of circuits and notice of its intention to obtain these circuits to
Verizon at this time in order to assure that the transition will be
handled expeditiously. Winstar will advise Verizon as soon as the
necessary agreements and approvals are obtained. Also, Winstar
will advise Verizon of any changes or additions in the attached
circuit list."

17. Subsequent letters from New Winstar dated March 27 and March 28, 2002

have identified additional, specific circuits sought to be transferred from Old Winstar to

New Winstar in the states of Delaware, Hawaii, New Jersey, New York, Pennsylvania,

Virginia and West Virginia.

18. On March 18, 2002, New Winstar made application to the Federal

Communications Commission " ... to discontinue certain domestic Wire Line Facilities-

Based Non-Governmental Setvices, which are facilities-based local exchange and

interexchange telecommunication setvices that are being provided using wireline

facilities leased from underlying carriers (as opposed to Winstar's own fixed wireless

setvices)." The application also states that New Winstar, since the date of the Order

approving the sale of certain assets to it from Old Winstar, has been reviewing the types

of setvices that are appropriate for New Winstar's business plan going forward and those

that, because of the large financial losses that are being incurred, should not be continued

by the new company.
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19. Also on March 18,2002, New Winstar notified the Florida Public Service

Commission that it had determined to discontinue all Facilities-Based wireline service in

Florida, and that it had already on March 15, 2002 notified customers to whom service

was to be discontinued.

20. New Winstar, on March, 2002, filed an application with the California

Public Utilities Commission to discontinue certain telecommunications services in that

state. Upon information and belief it has filed or is about to file similar proceedings in

other states where Old Winstar provided telecommunications services.

21. As previously noted, there is no "Order of the Bankruptcy Court" 0r any

other document or agreement purporting to transfer any of Old Winstar's circuits to New

Winstar.

22. Old Winstar owes Verizon in excess of Thirteen Million Dollars

($13,000,000.00) for services provided by Verizon to Old Winstar prior to the filing of

the Old Winstar's bankruptcy petition. All of the Verizon Agreements by which Old

Winstar obtained telecommunications services from Verizon are in default.

ARGUMENT AND CnATrO]\" OF AUTHORITY

A. There Is No Cause For An Extension.

23. Section 365(d)(l) provides, in relevant part:

[I]f the trustee does not assume or reject an executory contract ... within
60 days ... or within such additional time as the court, for cause, within
such 60-day period, fixes, then such contract or lease is deemed rejected.

II U.S.c. §365(d)(I) (emphasis added). Thus, under section 365(d)(l), the trustee is not

entitled to an extension as a matter of course. Instead, the Trustee must show that there is

good cause for the extension to be granted.

8
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24. Courts generally hold that the trustee should be granted additional time to

make his or her decision only "where the trustee is unable to make a careful and informed

assessment of the contract's benefits and burdens to the estate within the 60 day period."

In re Musikahn 57 B.R. 938, 942 (E.D.N.Y. 1986). See also In re Perfectlite Co, 116

B.R. 84, 87 (Bankr. N.D. Ohio 1990) (cause did not exist where there was no indication

"that the debtor needled] additional time to sort through various [contracts] to determine

which should be kept."). 2

25. Additionally, factors to consider in determining whether cause exist

include whether the trustee needs additional time to act intelligently in making the

judgment to assume or reject, whether the trustee or debtor has complied with its

postpetition obligations and the effect on the non-debtor contract party. Perfectlite Co.,

116 B.R. at 86.

26. Here, the Trustee now seeks a blanket extension of at least an additional

six months to decide whether to assume or reject all of Old Winstar's contracts, including

Old Winstar's contracts with Verizon. There is no justification for this blanket extension

under the facts of this case.

27. First, the Chapter 7 estates will incur no benefit from the extension of time

to assume or reject the Verizon Agreements. Since these are liquidation cases where the

business has already been sold to New Winstar, the Chapter 7 estates themselves have no

use for the Verizon Agreements. The Verizon Agreements have no stand-alone value

~ In both Musikahn and Perfectlite, the Court was dealing with an extension of time for a trustee or debtor

to assume or reject a non-residential lease under section 365(d)(4). Although this case mvolves an
extension of time under section 365( d)( 1), the two provisions are identical with respect to the length of time
provided and the need to show cause for an extension. Thus, the courts' reasoning in Musikahn and
Perfect lite is directly applicable to the case at bar.

9
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outside the infrastructure of an operating telecommunications company. Nor do the

Chapter 7 estates themselves have the financial ability to cure the outstanding defaults. -
under the Verizon Agreements.

28. Moreover, the Chapter 7 Trustee is statutorily obligated to close these

estates as expeditiously as is compatible with the best interests of panies in interest. The

longer the Verizon Agreement are not assumed or rejected, the more liability that the

estates incur to Verizon, to the detriment ofVerizon and all other panies in interest. As a

fiduciary for all creditors, the Chapter 7 Trustee should not be permitted to take that risk.

29. Second, the primary (or only) pany that will benefit from any extension

will be New Winstar, which already has had its 120-day Transitional Period under the

Sale Order and Management Agreement.

30. As explained above, New Winstar is representing to various state

regulatory agencies that it is the assignee of Old Winstar's rights under the Verizon

Agreements. It seeks as such assignee to provide uninterrupted service to Old Winstar's

customers. New Winstar has already made a careful assessment of which rights or

circuits provided under the Verizon Agreements it wishes to retain. New Winstar has

applied to the Federal Communications Commission to discontinue cenain services.

New Winstar has, at least in Florida, made application to the Florida Public Service

Commission to discontinue cenain services and has already notified the customers whose

service is to be discontinued. New Winstar has on three occasions contacted Verizon in

writing, advising which specific circuits it wishes transferred in which states. By

implication, New Winstar has already determined which circuits in those states it does

not wish transferred.

to
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31. While Verizon does not agree either that New Winstar has been assigned

any rights under the Verizon Agreements, or that it is entitled to a transfer of any of Old

Winstar's circuits provided by Verizon. New Winstar, apparently with the blessing of Old

Winstar, is conducting itself as if the Trustee has no further rights under the Verizon

Agreements. Furthermore, New Winstar has apparently completed the process of

determining which rights under the Verizon Agreements it would have the Trustee

assume or reject.

32. Finally, an extension of the time to assume or reject is particularly

inappropriate here, where the Sale Order and Management Agreement gave New Winstar

a specific l20-day Transitional Period. An extension of tre time to assume or reject

under section 365(d)(l) would serve only as a back-door extension of the Transitional

Period. New Winstar has had its l20-days. and neither the Trustee nor New Winstar has

filed a motion to extend that l20-day period. The Trustee should now assume or reject

the Verizon Agreements.

B. The Trustee Should File A Motion To Assume and Assign the Verizon
Agreements as Required bv 11 V.S.c. § 365.

33. As described above, the real issue raised by the Motion is not whether an

extension under section 365(d)(l) is warranted - the party with an interest in the Verizon

Agreements, New Winstar, has already had many months to assess which of the Verizon

Agreements to assume, and has admitted that many of them are necessary for the conduct

of its business. The real issue presented by the Motion is whether the Trustee and New

Winstar must comply with the requirements of sub-sections 365(b) and (I) in order to

assume and assign the agreements. The answer is clearly yes.

11
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34. What is equally clear is thlt. to the extent the Trustee intends to assume

any of the Debtor's rights under the Verizon Agreements, the decision and means to do

so rest solely with New Winstar. The Trustee can and should immediately move the

Court for approval of assignment of the Verizon Agreements governing the services and

facilities that New Winstar wishes to have assigned to it, and should reject all other

Verizon Agreements.

C Sub-Sections 365(b) and (Q Require Cure and Adequate Assurance.

35. The Trustee's motion, of course, must comply with sub-sections 365(b)

and (I) of the Bankruptcy Code.) Section 365(b) provides, in peninent pan, that a debtor

may not assume an executory contract or unexpired lease unless the debtor "(A) cures, or

provides adequate assurance that the [debtor] will promptly cure, such default; ... and (C)

provides adequate assurance of future performance under such contract or lease." 11

u.S.c. § 365(b)(l).

36. Additionally, section 365(1)(2) provides, in peninent pan, that a trustee

may not assign an executory contract or unexpired lease unless "(A) the trustee assumes

such contract or lease in accordance with the provisions of this section; and (B) adequate

assurance of future performance by the assignee of such contract or lease is provided,

whether or not there has been a default in such contract or lease." 11 U.S.c. § 365(b)(2).

37. Thus, in order for the Trustee to assign the Verizon Agreements to New

Winstar, the Trustee or New Winstar must cure the pre-petition defaults, and New

Winstar must provide adequate assurance of its future performance.

3 Verizon briefly addresses this issue here, to highlight the issue for the Trustee and the Court. Vcrizon
reserves the right to address this issue in more detail upon the filing of a proper motion by the Trustee.
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38. Two things must occur before adequate assurance can be provided by :'-lew

Winstar. First, New Winstar must become a certificated carrier and obtain all regulatory

approvals necessary for its performance under the Verizon Agreements. Second. New

Winstar must provide proof that it has the means to timely pay the charges expected to

accrue under the Verizon Agreements. If unable to demonstrate adequate proof of such

means, New Winstar must post a deposit with Verizon. See In re Currivan's Chapel of

the Sunset, 51 B.R. 217 (N.D. Cal. 1985) (affirming Bankruptcy Court's decision to

require a deposit of nearly two months of rent by debtor who was assuming lease of

property where lessor was "reasonably concerned that debtor would not timely perform

its obligations under the lease").

13
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COJliCLUSIOl'i

The Trustee's Motion should be denied. and the Court should require the Trustee

immediately to assume or reject the Verizon Agreements.

Dated: April 8, 2002

1456397~4

SMITH KATZENSTEIN & FURLOW LLP

151 Kathleen M. Miller
Kathleen M. Miller (ID No. 2898)
800 Delaware Avenue
7th Floor
P.O. Box 410
Wilmington, DE 19899
(302) 652-8400

ARNALL GOLDEN GREGORY UP
Darryl S. Laddin
Georgia State Bar No. 460793
Walter H. Bush,]r.
Georgia State Bar No. 098825
2800 One Atlantic Center
1201 West Peachtree Street
Atlanta, Georgia 30309-3450
(404) 873-8500

ATTORNEYS FOR THE VERIZON
OPERATING TELEPHONE COMPANIES
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UNITED STATES BA.."''KRlJPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:

WINSTAR COMMUNICATIONS, INC, et a/',

Debtors,

)
)
)
)
)

Chapter 7

Case No, 01-1430 (lCA)

Jointly Administered

Hearing Date: 4/11/02 @ 10:00 3.m.

NOTICE OF CROSS-MOTION

TO: SEE ATTACHED SERVICE LIST

Qwest has filed the Objection of Qwest Corporation to the Chapter 7 Trustee's
Motion for Order Extending the Time Within Which the Chapter 7 Trustee Mist Assume
or Reject Executory Contracts and Unexpired Leases Pursuant to 11 U.S.c.§ 365 and
Cross-Motion of Qwest Corporation for an Order Vacating the Automatic Stay Pursuant
to Section 362(d) of the Bankruptcy Code to Authorize the Immediate Termination of
Interconnection Agreements (Dkt. No. 2068)

HEARING ON THE CROSS-MOTION WILL BE HELD ON April 11. 2002 @ 10:00
IM!h before the Honorable John C Akard in the United States Bankruptcy Court for the District
of Delaware, 824 N. Market Street, Wilmington, Delaware 19801.

IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE COURT
MAY GRANT THE RELIEF DEMANDED BY THE MOTION WITHOUT FURTHER
NOTICE OE HEARING.

Dated: April 8, 2002

CNKJI0375 1·00011785481/1

By: Carl N. Kunz, III
Carl N. Kunz, III, Esquire
Morris, James, Hitchens & Williams LLP
222 Delaware Avenue, 10'" Floor
P.O. Box 2306
Wilmington, Delaware 19899
Telephone: (302) 888-6800
Telecopier: (302) 571-1750
Email: ckunz@morrisjames.com



IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DlSRICT OF DELAWARE

Chapter 7
In re:

Case No. 01-0 I430(JCA)
WINSTAR COMMUNICATIONS, INC., et
aI., (Jointly Administered)

Debtors. Hearing Date: April II, 2002
Time: 10:00 a.m.

OBJECTION OF QWEST CORPORATION TO WINSTAR HOLDINGS,
LLC'S JOINDER TO THE CHAPTER 7 TRUSTEE'S MOTION FOR

ORDER EXTENDING THE TIME WITHIN WHICH THE CHAPTER 7
TRUSTEE MUST ASSUME OR REJECT EXECUTORY CONTRACTS
AND UNEXPIRED LEASES PURSUANT TO II U.S.c. § 365 (D.1. 2101)

Qwest Corporation ("QC"), by and through its undersigned counsel, hereby objects (the

"Objection") to Winstar Holdings, LLC's ("Holdings") Joinder (the "Joinder") to the Chapter 7

Trustee's Motion for Order Extending the Time Within Which the Trustee Must Assume or Reject

Executory Contracts and Unexpired Leases Pursuant to II U.s.c. § 365 (the "Motion"). In support

hereof, QC respectfully incorporates the Objection of Qwest Corporation to the Chapter 7 Trustee's

Motion for an Order Extending the Time Within Which the Chapter 7 Trustee Must Assume or Reject

Executory Contracts and Unexpired Leases pursuant to II U.S.c. § 365\ and represents as follows:

Legal Argument

Holdings is Not Entitled to Invoke the Rights Granted under 11 V.S.c. § 365

I. Holdings apparently believes that it is entitled to the rights granted to a chapter 7 trustee

under section 365(d)(l) of Title II of the United States Code (the "Bankruptcy Code"). This belief

exemplifies Holdings approach to these bankruptcy cases: take all the benefits afforded by the

I Capitalized terms used herein shall have the same meaning as is ascribed to them in the Objection of Qwest Corporation to
the Chapter 7 Trustee's Motion for an Order Extending the Time With," Which the Chapter 7 Trustee Must Assume or
Reject Executory Contracts and Unexpired Leases pursuant to II U.S.c. § 365.
CNK/ I03751-000 In85974/v 1



Bankruptcy Code (even though it is not entitled to same) and ignore the burdens. Through the Motion.

the Chapter 7 Trustee seeks an extension of the time within which to assume or reject executory

contracts and unexpired leases. The Chapter 7 Trustee's statutory predicate for the relief sought in the

Motion is section 365(d)(I) of the Bankruptcy Code.

2. By the Joinder, Holdings, a non-debtor, cavalierly attempts to step into the shoes of the

Chapter 7 Trustee by asking this Court's "clarification" that an extension of time granted to the Chapter

7 Trustee, if at all, should also apply to Holdings.

3. These bankruptcy cases have seen extraordinary relief granted in the past, however, this

latest attempt by Holdings to rewrite the Bankruptcy Code marks a new level of hubris. It is beyond

cavil that only a chapter 7 trustee can seek additional time to assume an executory contract or unexpired

lease under section 365 (d)(I) of the Bankruptcy Code. Without citing any authority to support its

position, and contrary to the plain language of section 365(d)(I) and the United States Supreme Court's

guidance in Hartford Underwriters Ins. Co. v. Union Planters Bank. N.A., 120 S.C!. 1942 (2000),

Holdings asks this Court to interpret Section 365 of the Bankruptcy Code to provide the power to

assume or reject be granted to a non-debtor.

4. Section 365(a) of the Bankruptcy Code states that "except as provided in sections 765

and 766 of this title and in subsections (b), (c), and (d) of this section, the trustee, subject to the court's

approval, may assume or reject any executory contract or unexpired lease of the debtor." I I U.S.c. §

365(a) (2002) (emphasis added).

5. Section 365(d)(I) of the Bankruptcy Code further provides:

In a case under chapter 7 of this title, if the trustee does not assume or
reject an executory contract or unexpired lease of residential real property
or of personal property of the debtor within 60 days after the order for
relief, or within such additional time as the court, for cause, within such
60-day period, fixes, then such contract or lease is deemed rejected.
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II U.S.c. § 365(d)(I) (2002) (emphasis added). The plain language of section 365(a)

and 365(d)(I) of the Bankruptcy Code makes it clear that only a trustee can reject or

asswne and assign executory contracts and leases and that, in a Chapter 7 case, an

extension of time within which such contracts and leases can be asswned or rejected is a

available only to a Chapter 7 lrustee.2

6. Interpreting section 506(c)3 of the Bankruptcy Code, the United States Supreme Court

stated that when "the statute's language is plain, the sole function of the courts - at least where the

disposition required by the text is not absurd - is to enforce it according to its terms." Hartford

Underwriters Ins. Co. v. Union Planters Bank. N.A., 120 S. Ct. 1942,1947 (2000) (citations omitted).

Thus, the Supreme Court concluded that the Bankruptcy Code "appears quite plain in specifying who

may use [section] 506(c) - '[t]he trustee. '" Id. The Supreme Court noted that "the question becomes

whether it is a proper inference that the trustee is the only party empowered to invoke the provision." Id.

The Supreme Court held that the term "trustee" should be construed strictly, and therefore, an

administrative claimant did not have an independent right to seek payment of its claim from property

encwnbered by a secured creditor's lien. Id.

7. In the instant matter, the plain language of section 365(d)(I) of the Bankruptcy Code

indicates that only the Chapter 7 Trustee can invoke it. There appear to be no reported opinions where a

party who is neither a debtor nor a trustee has been allowed to invoke section 365(d). Thus, the proper

inference is that, as in the context of section 365 of the Bankruptcy Code, the term "trustee" should be

:: Debtors-in-possession may also use the section, as they are expressly given the rights and powers of a trustee by 11 U.S.C.
§ 1107.

.3 Section 506 (c) provides: "The trustee may recover from property securing an allowed secured claim the reasonable,
necessary costs and expenses of preserving, or disposing of, such propeny to the extent of any benefit to the holder of such
claim:' 11 U.S.c. § 506(c) (2000)

CNKlI03751·0001nS5974l vl 3



strictly construed and Holdings should not be allowed to invoke the rights granted to the Chapter 7

Trustee.

8. Therefore, this Court should not allow Holdings to benefit from an extension of time, if

any, granted to the Chapter 7 Trustee.

Holdings Should Not be Granted an Extension of the Regulatorv Period

9. Aside from Holdings' failure to establish any authority for stepping into the Chapter 7

Trustee's shoes, Holdings' attempt to rely on Chapter 7 Trustee's argument for seeking an extension

simply defies reason. Through the Motion, the Chapter 7 Trustee argues that she needs additional time

to make rational decisions to assume or reject executory contracts and unexpired leases due to the size

and complexity of these bankruptcy cases and the great number of such contracts and leases. Holdings,

however, as the purchaser of substantially all of the Debtors assets had bargained for and obtained a 120

day period Regulatory Period within which Holdings had the right to direct the Debtors, and now the

Chapter 7 Trustee, to assume or reject executory contracts and unexpired leases to which the Debtors are

a party.

10. Holdings has had sufficient time to decide whether to direct the Chapter 7 Trustee to

assume and assign or reject the Interconnection Agreements and has apparently already completed the

analysis. Holdings has requested that QC change the names on certain accounts identified by Holdings

(supported by extensive charts setting forth the relevant circuits). The fact undermines any potential

argument by Holdings that it needs more time to determine whether to have the Interconnection

Agreements assumed or rejected as that analysis has already been conducted. At the expiration of the

Regulatory Period, Holdings will have had ample opportunity to determine whether to direct the Chapter

7 Trustee to assume or reject the Interconnection Agreements and Holdings should be held to that

deadline.
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II. The only plausible reason for Holding's effort to obtain an additional period of time is to

enable Holdings to accomplish an "end run" around the Sale Order and the assumption process

envisioned by Congress when it enacted section 365 of the Bankruptcy Code. This Court should prevent

Holdings from trampling upon the Bankruptcy Code and gelling a free ride atlhe expense ofQC, which

has already been subjected to significant financial exposure, without any conceivable benefit for the

estates. Therefore, to the extent this Court grants an extension to the Chapter 7 Trustee, such extension

should not apply to Holdings.

12. If Holding wants an extension of the Regulatory Period, Holdings should not

"piggyback" on the Chapter 7 Trustee's Motion. Holdings should seek relief directly from this Court

and establish a reason for such an extension other than the need to successfully achieve the "end run."

13. Since a valid reason for an extension does not exist, this Court should not grant Holdings

any extension of the Regulatory Period.

Waiver of Memorandum of Law

14. Because this Objection presents no novel issues of law, and the authorities relied upon by

QC are set forth herein, QC hereby waives the filing of a memorandum in support of this Objection.
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WHEREFORE, QC respectfully requests that the Court deny the relief sought in the Joinder.

Respectfully submitted,

MORRIS, JAMES, HITCHENS & WILLIMv1S UP

/s/ Carl N. Kunz, III
Carl N. Kunz, III (#3201)
222 Delaware Avenue, 10th Floor
Post Office Box 2306
Wilmington, DE 19899
Telephone: (302) 888-6811
Facsimile: (302) 571-1750
E-mail: ckunz@morrisjames.com

-and-

SILLS CUMMIN RADIN TISCHMAN EPSTEIN & GROSS
Gail Cooperman, Esquire
Andrew Sherman, Esquire
1 Riverfront Plaza
Newark, New Jersey 07102
Telephone: (973) 643-7000
Facsimile: (973) 643-6500

Attorneys for Qwest Communications Corporation and Qwest
Corporation
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISRICT OF DELAWARE

Chapter 7
In re:

Case No. 01-01430(JCA)
WINSTAR COMMUNICATIONS, INC., et
aI., (Jointly Administered)

Debtors. Hearing Date: April II, 2002
Time: 10:00 a.m.

OBJECTION OF QWEST CORPORATION TO THE CHAPTER 7
TRUSTEE'S MOTION FOR ORDER EXTENDING THE TIME WITHIN
WHICH THE CHAPTER 7 TRUSTEE MUST ASSUME OR REJECT
EXECUTORY CONTRACTS AND UNEXPIRED LEASES PURSUANT TO
II U.S.c. § 365 AND CROSS·MOTION OF QWEST CORPORATION FOR
AN ORDER VACATING THE AUTOMATIC STAY PURSUANT TO
SECTION 362(d) OF THE BANKRUPTCY CODE TO AUTHORIZE THE
IMMEDIATE TERMINATION OF INTERCONNECTION
AGREEMENTS (DKT. 2068)

Qwest Corporation ("QC"), by and through its undersigned counsel, hereby objects to the

Trustee's Motion for Order Extending the Time Within Which the Trustee Must Assume or Reject

Executory Contracts and Unexpired Leases Pursuant to II U.S.c. § 365 (the "Motion") and hereby cross

moves (the "Cross-Motion") for an order vacating the automatic stay to allow QC to terminate the

Interconnection Agreements (as defIned herein). In support hereof. QC respectfully represents as

follows:

Summary of Argument

I. These bankruptcy cases are extraordinary on many different levels and have caused great

hardship on all creditors herein, especially telecommunications providers such as QC. When the cases

were commenced, Winstar Communications, Inc., ~ a1. (the "Debtors") reported almost $5 billion in
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assets I and promised the Court and QC that they would pay for telecommunications services on a

current basis. When the cases reached a boiling point in December 200 I, the Debtors accumulated tens

of millions of dollars in administrative debt (of which approximately $3.8 million was to QC) and

requested the Court approve a sale of substantially all of the assets to lOT Winstar Acquisition Inc.

("lOT') for approximately $38 million. The sale was not conditioned upon an assumption and

assignment of the necessary agreements to operate a telecommunications business (including the

Interconnection Agreements, as defined below). Instead, the Court granted lOT, the purchaser, a 120

day management period to direct "the assumption or rejection of executory contracts and to obtain the

requisite regulatory approvals."

2. The 120-day management period is scheduled to expire on or about April 19, 2002. To

date, lOT has failed to advise QC whether the Interconnection Agreements will be assumed or rejected.

However, lOT advised QC that regardless of its indecisiveness on the assumption of the agreements, it

does not intend to pay QC a cure amount in compliance with section 365 of the Bankruptcy Code.

Instead, lOT apparently engaged in an "end run" of the assumption process envisioned by Congress and

is attempting to obtain the exact same contract rights provided by QC to the Debtors by distorting a

procedure outlined in the Telecommunications Act of 1996, 47 U.S.c. § 252(i).'

3. The extension of time sought by the Chapter 7 Trustee herein will simply provide lOT

with more time to attempt the "end run", causing even greater harm to QC. There is no basis for the

"end run" under the Telecommunication Act. Nothing in the Telecommunication Act permits lOT to

As ofSeplember 30,2000, the Debtors' Form 10Q reported assets of$ 4,469,245.
Section 252(i), entitled "Availability to other telecommunications carriers," provides: "A local exchange carrier shall

make available any interconnection, service, or network element provided under an agreement approved under this section to
which it is a party to any other requesting telecommunications carrier upon the same tenns and conditions as those provided
in the agreement. " 47 U.S.C. § 252(;)
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circumvent the requirements of assuming and assigning set forth in section 365 of the Bankruptcy Code

and avoid paying QC approximately $5.4 million in cure claims. A more disturbing outcome of the

"end run" is the establishment of a potentially dangerous precedent. in conflict with the

Telecommunications Act· that would provide a road map to any party seeking to acquire assets from a

competitive local exchange carrier (such as the Debtors) without paying the cure amounts as provided in

the Bankruptcy Code.

4. The Chapter 7 Trustee, however, should not need more time to analyze the

assumption/rejection issues relating to the Interconnection Agreements. The only party who could

conceivably benefit from the Interconnection Agreements and be the assignee thereof is lOT, as the

purchaser for the Debtors' business. IDT has stated that it will not cure in compliance with section 365

of the Bankruptcy Code. Thus, there is no basis to extend the Chapter 7 Trustee's time to assume or

reject the Interconnection Agreements. Since it is inconceivable that these estates will benefit from the

assumption and assigrunent of the Interconnection Agreements, this Court should deny the Motion so

that the Interconnection Agreements will be either promptly rejected or assumed and assigned with a full

cure of the outstanding obligations.

5. As an alternative, to the extent the Court grants the Chapter 7 Trustee's request for an

extension, the Court should lift the automatic stay of section 362 to allow QC to immediately terminate

the Interconnection Agreements.

6. Because neither the Chapter 7 Trustee nor IDT will assume the Interconnection

Agreements, the estates no longer need the Interconnection Agreements and such assets should not be

afforded the protections of the automatic stay. Since the Interconnection Agreements will not be

assumed, the Court should follow the precedent set forth by the Third Circuit in In the Matter of West
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Electronics Inc., 852 F.2d 79 (3rd Cir. 1988), and allow QC to tenninate the Interconnection

Agreements.

7. The Court should put an end to the burdens which have been thrust upon QC in these

cases by denying the Motion and granting the Cross-Motion.

Procedural Background

8. On April 18, 2001 (the "Petition Date"), the Debtors each filed a voluntary petition for

relief under Title II of the United States Code (the "Bankruptcy Code").

9. By order dated May II, 200 I, the Court prohibited utility companies, including QC, that

provided services to the Debtors from altering, refusing or discontinuing services to the Debtors (the

"Utility Order"). In addition, the Utility Order provided that the Debtors were to pay, on a timely basis

in accordance with pre-petition practices, all undisputed invoices for post-petition utility services

provided by the utility companies to the Debtors. The Debtors failed to pay QC for post-petition

services as required by the Utility Order.

10. On September 28, 200 I, the Court entered a Stipulation and Order Regarding Adequate

Assurance of Payment for Qwest Communications Corporation ("QCC") and QC (the "Stipulation ").

Pursuant to the Stipulation and Order, the Debtors were required to make certain adequate assurance

payments to QC and QCC.

The Sale Process and the Court's Injunctions

II. On or about November 21, 2000, the Debtors filed the Motion of the Debtors for Entry of

an Order (A)(i) Approving Bidding Procedures, Including Bid Protections, (ii) Approving the Fonn and

Manner of Notice of (A) Bid Procedures Hearing (B) Sale Hearing (C) Cure Amount Notices and (D)

Assumption Notices and (iii) Scheduling Sale Hearing, and (B) Authorizing and Approving (i) Sale of
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